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& (%8 10 2014/65/EU #7 & filt i 3% T 2 5

47 (Markets in Financial Instruments

Directive » DL N MiFID 11) » [AIRFA A
Sl T E 5] (Markets in Financial
Instruments Regulation » LA &%) MiFIR )
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mr

—  ERE

BRI 58 77 K i 5 & P JR) (European
Securities and Markets Authority * LL [ fi
T ESMA ) 32 fs i i B g o S A 7 2B 5%
A7 1 L B e K (E A B R P B A
B REAFE M > 255 e —HE
ZHIRE » MIFID 11 % <5l T B 2 & B /)
o 2% (complex products ) B IE#E R o »

CGE 300 53UV i as2 - C R 3o I 13 7 <z Rl v 455 1 248 v s i Kb i 2 VE (88 ) - (RER B » 56 226 0 -
2018 £ 1 H 25 H » H 1-6 ; Dechert LLP, “MiFID II Resource Centre”, October 30, 2017, https://
www.dechert.com/content/dam/dechert%?20files/knowledge/hot-topics/mifid-ii/MiFID%2011%20-%20
Product%?20governance.pdf, last visited: 2025.03.22; Danny Busch, “MiFID II and MiFIR: Stricter
Rules for the EU Financial Markets”, 11(2-3) Law Fin. Mark. Rev.126, pp.126-127(2017), https://www.
tandfonline.com/doi/full/10.1080/17521440.2017.1412060#d1e122, last visited: 2025.03.22.
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KB EE R Z NI E - il 8 35t b
— ~RHERAEZE Kl (risk factor) ~ R AELIEFH » DL 5%
T ANBEEE S 2 HMIHSE » Hrhmks K1
(—) —LFEEREAE PN YIS LS PN LT OELS 82 Ee]

o 8 17 A B 38 25 A B A Ja b 1

FEBKIL G BB sk TARE ) B S et 77 4 LS BB TS
F{6 32 o BUHERY RS 806 5 L 2 LB

A L B ER 3 o) &% BB . .
e T e R A R T
¥ (National Competent Authority, NCA)

HE 71 &8 51 HI (Benchmark
EizuE > EHEBCHE —EIBHE - N ) e e g e . .
WU - SERBC S AR BUE © X o ation) B » 228 07 A G L 0 B

RAITE DGR RIEAR ERIREST g, pomspmina pine s w i S Hm s
NHIBPETE AR A Z ARERAE - o SR EE 34 R A BB BRS04y o I FE A
PRI B TS = (BF X - 2FRY JE 3T (ex-ante disclosure ) B (ex-post
FHAH] (Prospectus Regulation) ~ &M A disclosure) BRI IR 35 -

{3F 31) See ESMA, “ESMA Report on Trends, Risks and Vulnerabilities-Investor protection Structured Retail
Products — the EU market”, No.2, 2018, p.52, https://www.esma.europa.eu/sites/default/files/trv_2018 2-
structured_retail products the eu market.pdf, last visited: 2024.02.28.

{&F 32) Level I Prospectus Regulation (EU) 2017/1129 dated 14 June 2017 (with most provisions applicable as
from 21 July 2019), Level II Delegated Regulation (EU) 2019/980 (regarding the format, content, review
and approval of a prospectus) (DelReg), Level III ESMA Q&A on the Prospectus Regulation (ESMA 31-
62-1258).

(Gt 33) See Mayer Brown, “Issuing structured products in the EU”, June 2020, pp.11, 17, 19, 20, 22, 26, 34,
https://www.mayerbrown.com/-/media/files/perspectives-events/events/2020/06/issuing-structured-
products-into-the-eu.pdf, last visited: 2024.02.28..

(&t 34) See Morrison & Foerster LLP, “New EU Prospectus Regulations: Impact on Structured Notes Offered in
the EEA”, Morrison & Foerster News Bulletin, Volume 8, Issue 7, September 26, 2017, pp.4-6, https://
assets.contentstack.io/v3/assets/blt5775cc69¢999¢255/b1t9144c613a132ca9¢/170926-structured-thoughts.
pdf, last visited: 2024.02.28.

{3F 35) See Karen Jennings, “EU Retail Strategy — Proposed Revisions to Costs and Charges Rules for MiFID
II Firms”, August 29, 2023, https://www.dilloneustace.com/legal-updates/cu-retail-strategy-proposed-

revisions-to-costs-and-charges-rules-for-mifid-ii-firms, last visited: 2024.02.28.
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(G 36) See FCA, “PRIIPs disclosure: Key Information Documents”, February 13, 2023, https://www.fca.org.uk/
firms/priips-disclosure-key-information-documents, last visited: 2024.02.28.

(& 37) See Barnabas Reynolds and Thomas Donegan, “PRIIPs and Capital Markets Transactions”, April 26,
2018, https://www.shearman.com/Perspectives/2018/04/PRIIPs-and-Capital-Markets-Transactions, last

visited: 2024.02.28.
G 38) 1d.

(Gt 39) See EBA, “Call for advice on PRIIPs: ESA advice on the review of the PRIIPs Regulation”, April 29,
2022, pp.64, 82, https://www.esma.europa.eu/sites/default/files/library/jc 2022 20 esa advice on_
priips_regulation.pdf, last visited: 2024.02.28; HSBC, “PRIIPs - Overview and FAQs”, https://www.
privatebanking.hsbc.com/about-us/financial-regulations/PRIIPs-overview/, last visited: 2024.02.28.

{3F 40) See LUXSIPA, “Regulation (MIFID, MIFIR)”, https://luxsipa.lu/web/en/main-information/regulation-of-

structured-products, last visited: 2024.02.28.

{&f 41) See European Commission, “Key Information Documents (KIDs) for packaged retail investment and

insurance products—Frequently asked question”, https://ec.europa.eu/commission/presscorner/detail/fr/

MEMO 14 299, last visited: 2024.02.28.
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{&F 42) See Mike Logie and Kirsty McAllister-Jones, “ESAs find structured product and derivative KIDs

non-compliant and mandate changes”, May 18, 2022, https://www.ashurst.com/en/insights/esas-find-

structured-product-and-derivative-kids-non-compliant-and-mandate-changes/, last visited: 2024.02.28.

Gt 43) 1d.

(3F 44) See KPMG, “MiFID II / MiFIR post-trade reporting requirements”, September 2007, p.8, https://
www.afme.eu/portals/0/globalassets/downloads/publications/afme-mifidii-mifir-post-trade-reporting-

requirements.pdf, last visited: 2024.02.28.

{#E 45) See ESMA, “Article 21-Post-trade disclosure by investment firms, including systematic internalisers,

in respect of bonds, structured finance products, emission allowances and derivatives”, https://www.

esma.europa.eu/publications-and-data/interactive-single-rulebook/mifir/article-2 1-post-trade-disclosure-

investment, last visited: 2024.02.28.
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MIFID 11 4 25 1655 4 TERUE T & — E 1%
{2 T R Al B MR 2 A 0 o B
B A N\ ] LA & JE R < Rl L
B WE A ERE T EEIT S (“execution-
only” regime) °'» & A A AIEEHEM
n] DUE#2 T By e Rk e (B
ZALHE) MARRHEER 2 EE » AFHE
SKEF $R B NG B A B 2 MHERE B > 31k
MR E SRR S EEGZEF » /RN
AHE & FE R ¥ (appropriateness check) »
TOR A & HE 38 Bl Al - (H3@E & AL %
BENEHEEREN -

POH G BRI E AR IEEE - 58
it R A R R EH B LA F]
RES 15 % PR CEFI S BT R 55 - A5 W)

(&t 46) LUXSIPA, Supra note 40.

{G¥ 47) See FSA, “Implementing MiFID’s Client Categorisation requirements”, August 2006, pp.5-6, https://
www.treasurers.org/ACTmedia/mifid_classification.pdf, last visited: 2024.02.28.

(3£ 48) 1d. at 3.

{G¥ 49) See ESMA, “Guidelines on certain aspects of the MiFID II suitability requirements”, April 3, 2023,
p.4, https://www.esma.europa.eu/sites/default/files/2023-04/ESMA35-43-3172_Guidelines_on_certain_
aspects_of the MIiFID Il suitability requirements.pdf, last visited: 2024.02.28.

{&E 50) See ESMA, “Final Report Guidelines on certain aspects of the MiFID II appropriateness and execution-

only requirements”, January 3, 2022, p.7, https://www.esma.europa.eu/sites/default/files/library/esma35-

43-2938 gls appropriateness_ex-only.pdf, last visited: 2024.02.28.

(& 51) ESMA, Supra note 31, at 52.
(&t 52) ESMA, Supra note 50, at 7.
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% PR R A R R AL 2 B 0 LMER
AR ESR MM HE B B A R R DL % B
A ERERTC R EEN: S - EHEE
%3 i HI2 35 30E 00 0 v o 1 2 3 B AR R
A 8B LB AN HIE BB 2 5 N3 e
FH 7 i 4 2 e o O 2 i AT AR s o
& N HE DU i % v v 1 JEL B DUE & B
BRGS0 3% R o 0 A8 1R B A Y s
on o WIEBER P REE TR 0 B
I v A OR B I R AR T S O B T R
¥ o HHP AR o 0R B e o
WA AE BT FE R & N AR 1S AT
M 0o

A BEE R (suitability testing)
ZEB5y MAFID 11 25 25 {6565 3 TEHLE » &
BN ALE AR P B AL % PR 1 & B
WA i PR E RS 2 P A BFE € i o ROl
5 B 13 B A B > 25 5 R B 50K 0 L HE
AIEBIIIRET] - E HIEEEBENE
PR » LIHEGRIRE AR E P SBAER

Frrieti g e M@ aZER - mikE
I FE R PR R BE R E ST IR - AN
SR AR AN E SR E A - HITE
BIRZE 3 I EORIEAL - 1 ATRET & P
R 4 e R HE B ERNEIEA
Fft LIGE & 1 bl £ 58 > €& P BLROR
7 B[l A R B GRE FTELS » Be
HIEHE N IH ARLE -

RENFBE PRI E RN - &
B ES - P HERR T E MR - B A
T JEE A S AR A 52 0 Rk B R B O} - TR M
W P il H AR ~ I B5AR DL - @ & R
K38 R AR R o H B E DR A H 2 a]
B AIE BB 22 7 B B R L RO PR &N
(HER IR E MR I B A LB 2%
A HIT B L HEAL DI IR A E T 8 Bk
BHER AL & 5 B HGEHE - HiER S
T RRRL T GO AE o SORS R T AR TR
A W] 5 72 5% R 1 ot R B AR 1) L e
wIBKZ T FTLIEE AR —TH#&E

(& 53) ESMA, Supra note 49, at 5.

{#E 54) See CESR, “MiFID complex and non complex financial instruments for the purposes of the Directive’s

appropriateness requirements”, May 14, 2009, p.4, https://www.esma.europa.eu/sites/default/files/
library/2015/11/09 295.pdf, last visited: 2024.02.28.

(3 55) 1d. at 13.

(it 56) See John Ferry, “Structured note sellers struggle with Mifid”, November 30, 2007, https://www.
euromoney.com/article/b13223xg9dpcj4/structured-note-sellers-struggle-with-mifid, last visited:

2024.02.28.

{&F 57) See Muinmos, “Client Suitability and Appropriateness Checks”, https://muinmos.com/suitability-
appropriateness-checks/, last visited: 2024.02.28.

{&E 58) See CESR, “A consumer’s guide to MiFID Investing in financial products”, March 2008, pp.6-8, https://
www.esma.europa.eu/sites/default/files/library/2015/11/08-003.pdf, last visited: 2024.02.28.

(&L 59) See Neuroprofiler, “Client suitability assessment under FinSA and MiFIDII”, January 26, 2022, https://

neuroprofiler.com/en/client-suitability-assessment-under-finsa-and-mifidii/, last visited: 2024.02.28.
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BMIEH % P BTG 2 E itz
B o

2023 10 A ESMA & [F it & M58
JRANE AR S - £ BB B 56 5 19 H 8 ~F
B R AL 2805 - F5 8 [ AN 8 2808 i 1 3
i Z BRI B &P 2 AR - W RS
% 7 BIVERE 72 47 1E A R AR AS B ~ B A
P& HERMHBES > BiEAERL
DIRABERBERIGESIE » BT TE PR
FIBSAT S8 & A 7R b B e
TP SR [ - B A% 5 1L 1 1 A B Ja
T E SR T EAE 7 o IR ERE R P2
o T R 2 T BERREREP R AR
ST A BB R b IR R S
fRF [ R i 4 60 o
(=) BmnalE

ramia R LMEFEE O (trust-
centred) FHTEBMEEHKK > (HEHHE
oS AT ~ HE - BENEARESH
JEE O SRS B 75 2 o S 5 A Rk T S 1 T R A
() 7 LA R OF o ZLSFIRR BE v s B E
StEAAN K

1. EXRH|

7 L VA B2 MIFID 11 B MiFIR 5t 4
il T SR R R P R EE T
iz — 0 BTG RG B B v L H AL S
P v I 755 BB 5 A i BT 2% {1 B B ¥ LA
F P RAEFIRE S Z o (K MIiFID 11 25 16 {5
(3) ~ 2B 24 6k (2) ZHIE » BATIGT RGN
7 & 780 B I 2E o e A A~ 2 E R
03 Y e R PR 2 HE o FERE B I E I
A R e 7 G Y B AR 28 E AR T 5 B B R
W R FF—2 5 JREN MIFID 11 3 Sh7A FEER
JFEE T O 2 35 R AT B8 A5 e ot 2 B A &%
(R BB & % P B KRS 62 o
2. BminEiEg R

ESMA X MiFID II 55 10 {68 (1) &35 9
66 (1) FT A r e RIS E R A - S 1T%3
PO SR E R R R ~ B IRES K
P e ) EL RS T 8 > A e 0 B B Bk L R
16 PR HE P A R R o LS E A T A
BIFIAHE BH 86 €5 SR ¢ o M H b i 8 21 2
EEMS » S 1Taara S B £ H AR i
it RN B0 43 LA LLE & FIAE R 7 =R AT
P AE Z = 8L > B REMFIE -

(& 60) ESMA, Supra note 49, at 4-5.

(&t 61) See Leica Ison, “Why product governance is a hot topic right now”, February 23, 2021, https://www.

linkedin.com/pulse/why-product-governance-hot-topic-right-now-leica-ison, last visited: 2024.02.28.

(3 62) See ESMA, “Guidelines on MiFID II product governance requirements”, March 27, 2023, pp.3-6,
https://www.esma.europa.eu/sites/default/files/2023-03/ESMA35-43-3448 Final report_ on MiFID II
guidelines_on_product_governance.pdf, last visited: 2024.02.28.

(i 63) 1d. at 55.
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EREVE (EIERCANINEAGRE) ~ Jabe i
MDA Eh M B LRI R 1 > HE e 2
PERERR B SR > 5 1) o 1 2 P o R
TREVERAEI ] (return profiles) » FEZEAHAY
KRN T35 o4

Gy b I HI B T 1T 3 v B8 S v
FIEREER - H A A RRSSHE A e L AT
77 3 FH TS 6 R e S i BOK o iR TR
T PG 5 B RIS FEERTT 7 BB 1R A
i EEHET G U BB AN  HHER
TEFT A5 e v Y E A T 85 5 > 18 B A
RRZEITax et sl » DAE SIS 2 TR 81T
A At H A TG A B B R SR R i B
AT 5 B E5 ra B B TR U7 T4 e oK 1R
{1 T 0 I 55 7 0% 378 7 3% i it K 6 6l HUI R
HISAEESE 6 o

(Mg) Efh

i A 2 B o T 2B 2 2 v 45 1 T R A
(Market Abuse Regulation) LA ERAE 5
45 (Transparency Directive) ~ &A1 1E
47 (Capital Requirements Directive, CRD)
SEFREL O o [N 2008 AF <l fE B R G A Y

P i T K B BT AR ¢ TE
BB Rl o 883 ESMA fuheakiT
) (enforcement actions) ilfi A< #5317 4
FHRBAE KR 1 -

PO ~ /NS

BRHE MAFID 1T %] 2 b 8 AU g o 38 €
RIBEHER R o B2 B RS &
AT o W T I BB AL A
G A ~ KID X5 » LA & m Y
W R B R AR A R R A B E AR IRE
i 15 A o ST AR R M ET R e BE o o
AT N B R e v o AR E AR 5
REMRETX S IFBRERE AN E
WTHE > [HEAREFBGES S mEEE 2

2% -

b~ EBE

i 1 R 7 ot 7S T A 56 B K R R
8 LN B AR E R £ EH 2%
SEBINTIER » 32 B v I AR o B 5 ] R
GEE2 5 EE » 3857 A SR A R A 2
B PH AR B R AN K

(& 64) 1d. at 29.
(& 65) 1d. at 76-78.
{&E 66) LUXSIPA, Supra note 40.

GG 67) ZIREMfE % - K% BRI i 555 R 20 1 O 3 B RER IR T B - (HOR 2 B AR RE AR R K HE £
TIRHEH 2009 F LUK B A& B8 2 & » SIS GRNIHT 2 RR PR (50 FH AR D > K% B SR 31 THY
JEE B R G B AT K E T T [% © See SRP, “The first structured products were transacted in the UK
in the early 1990s with the technology used to create them soon spreading throughout Europe”, https://

www.structuredretailproducts.com/srp-academy/structured-products-history, last visited :2024.02.28.

{&F 68) David Rodeck, Supra note 11.
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— R

2B 1933 4 3% 77 1% (Securities Act
of 1933) AEBE R ZER T EHEMTSE
2 16 (a)(1) » H AT ARSI HR B SCE T2 A
I BREREES (exempt securities)
Ob o HEERFE IR - IREBIEE 2 R T
HH-KBEEEERERER LS
(—) BEEETF (notes) s (=) &Rl T
H. (financial instruments) * BL§E 5 Rl
BATZ B TR AT A VErG s A H
HRTAE TR L LA 5 (=) BREEK
(investment contracts) ©° » ZZ#[E[Ed 1934
38 72 58 Bk (Securities Exchange Act
of 1934) HHEI R ZERIEALMN L%
FHER 70 -

E5 - EREETEEERE  BF
RLoEHE 2 GG FHE > EREFL
2 & B & (U.S. Securities and Exchange
Commission » L N i fFEE &) NEE
il (AU s e B EEE SR T o RSP A 4R
& — M e AR SR HEES (hybrid

securities) Z&fl THBGM » FEESE
{8 73 LU Re A 26 v ot W 118 56 70 - 17 A2 1
Rl 25 R E TR RE 2 0 2000 A 7 an 1 B3R
REWHXHE > #H e LEAE
Lo B H 77 2 MEH& (predominantly
a security) » HIl FE BR /2 5 &0 &2 5 ik (
Commodity Exchange Act) Zi#H » #FF
il (AL g A R RE R R A 7 0 B BB IR Ik
KB G E L - RIUABET 2R
FEENEH B A I IR ERS 2 R & TR
i 0 AR BHES 6 R EE R H

H% -

—  EREfEEY

(—) 2008 FERIGCHKZEIRAIIEE

RE 73 P T S A L A R E 1980 A
L —Blla R ENE A EITIHE - mH
2006 FFAMAFE I EE — MR AF R E - &
B NE ) R AT E A i A e G o R
i A7 A e i R SR B - AT B S AR Y

{3 69) See DAVID L. RATNER and Thomas Lee Hazen, Securities Regulation In A Nutshell, 12", Minnesota,
U.S.A., West Academic Publishing, 2020, pp.30-42.

CGE 70) 1934 FF3E 75 22 )L 5 3 16 (a)(10) B A HAE 77 {F A % £ © 15 U.S. Code 8 78c—Definitions and

application (a)Definitions(10) ©

{Et 71) See SEC, “Investor Bulletin: Structured Notes”, January 12, 2015, https://www.investor.gov/

introduction-investing/general-resources/news-alerts/alerts-bulletins/investor-bulletins-76, last visited:

2025.05.28.

{&F 72) See Wachovia Securities, “An Investor’s Guide to Investing in Structured Product” https://www.sec.gov/
Archives/edgar/data/36995/000121465907002234/c101872fwp.htm, last visited :2024.02.28.

G 73) BEEWS > [ GE16)» H 127 ©
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B BIAREE ~ F5%0~ maan > FIlZS S O
e Bl L AH 2 Gl AR v A AR R A R £
BAH&EA RN ERE - &2 R RS
# LB R AR 5817 15 8 B R B B A L
FHRENGERE R EE TR ™ -

b IR SR e 75 1 T T il Al L ot 1R R
THBERR T 2O ITE L 25 NEBHOHY
R CE B 7 o A A 2 1 i
I MEB BT A TR TR BT E - R EH]
LIR A » B SR U R B » &
NEE L AR A E 1 888 i il B 1 o
LIk BRI AR - 5] #EF & N RERY
178 76 o

T 5 (R 388 ) 2 K S 7 R SE 25 BURE = A
Uil T B < BT R ORI L - e AR T A
B ARG T N B R HARE X
W& 77 e

KB E & 2011 Fd /R A5
R R o R - BT B B LA
By PR EEE M ~ EEFE
EMEAN L ~ BEIE R HHE N ZE
WY~ RO i 455 1% B AH B jR Z 0 LLR B DA
EME 7 ESERTIRE T (HiRE
e 1 A A < T L s L JeR e B 2 A
B R - T HAVE B Bl
PR B RE bR R RE 7 o

R Feda - R AL G BT RLE T S 2
— AN YR A RS AE A B S SERF R T
WE > IR GG /IRD - BT {HE
R HER 7 IR A 2 A2 N R EEAE AT AR
FH b i 48 508 5 O (R R 5 S OMER )

(Z) FHEEEEEIENERE

2020 2 2022 2 [ 5 A A Sl
IR 7 2 15 T 2 i B B A2 5 2 B RR ] - H
TR EE R 21558 5 AT RIE N - 2021

(&t 74) See SLCG, “Structured Products In the Aftermath of Lehman Brothers”, October 2009, pp.1, 12, https:/
www.slcg.com/files/research-papers/Structured%20Products%20in%20the%20A ftermath%2001%20
Lehman%20Brothers.pdf, last visited: 2024.02.28.

{Gf 75) See Ann Morales Olazabal and Howard Marmorstein, “Structured Products for the Retail Market: The
Regulatory Implications of Investor Innumeracy and Consumer Information Processing”, 52 Ariz. L. Rev.
623, p.625(2010).

{3F 76) See Amy M. Starr, “Structured Products — Complexity and Disclosure — Do Retail Investors Really
Understand What They Are Buying and What the Risks Are?”, May 14, 2015, https://www.sec.gov/news/
speech/speech-amy-starr-structured-products, last visited: 2024.02.28.

(& 77) SLCG, Supra note 74, at 1-2.

(Gt 78) See Page Perry LLC, “What Every Investor Should Know About Structured Products”, https:/pageperry.
com/what-every-investor-should-know-about-structured-products, last visited: 2024.02.28.

{Et 79) See Jennifer Bethel and Allen Ferrel, “Policy Issues Raised by Structured Products”, Discussion Paper
No.560, 2007, p.20, http://papers.ssrn.com/abstract_id=941720, last visited: 2024.02.28.
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89 €5 1,010 {8 3£ 7T » 2022 3 B 1,416
Tal 5 A7 5 P B S 940 (35T %0 > 2023 4
B — 2% ) SE GRS A0 2 A S R o
a1 9,664 1 o # € & #HE 332 (HETCAIET
e 8o A BRSO T R R > H
BATE W ~ BT DL EE B 2B
FEZ R 8 HhaiEH
MATIIER EEER G o AR MERE i
AT NAIEH & B i 82

WEWEEHE AR RAEREH T
E B L E IR o o (HIRE R & RS
T 2mm e M SNRE ST H
MAl LSRRI 2 mEN - BEE
B Sl AT E A B A L G e N
1185 > BFFETEHE 7RG
F o Bt LUE 5 AE 88 6 7 1 35 B 38 & i
BAVIIZE 80P A~ & #1 8 (inappropriate
“retailisation”) WY@ 83 o

FBERN

(—) 8317TE
1. EECEEHERER
ERFEEAWE SN REE R
BB E AN LA 7 A5 55
5 65 157 A 2 B 15 DA e HLAth B B & A
IR AE A HE TR 5 I A E IR
(deceit) ~ NEPFM (misrepresentations)
SCEAFERR (fraud) 21753 3 o EBIFESR
EH S R E L L BZIRBUE L
EIE RN SR A - X R Sl SN
RE 7 I 1] SE B R G R B AC - 56 6 R LA
K 8 ke T B aCI R » 38 7 IR LARES
10 R3] € EHR R R E A » ZORBET RSP
HEZNEEEES -
ERHBAEEZAR7T > FE7RE 11 1R
RE LA EMUA SRR (misstatements

{3F 80) See David Swensen, “Structured Notes Are Financial Fairy Tales”, August 25, 2023, https://
alphaarchitect.com/2023/08/structured-notes/, last visited: 2024.02.28.

{3 81) See SRP, “The US market has seen a peak in issuance following a booming August”, https://www.
structuredretailproducts.com/news/79643/us-q3-2023-sales-volume-hits-new-record-high-12-3-2024, last
visited: 2024.10.28.

(&L 82) See Christopher S. Schell, Yan Zhang and Derek Walters, “The Structured Products Law Review(Third
Edition)”, Law Business Research Ltd., 2021, pp.84-85, https://www.davispolk.com/sites/default/
files/2021-11/The%20Structured%20Products%20Law%20Review%20USA.pdf, last visited: 2024.02.28.

(GE83) Id. at 84, 85.

{3F 84) See SEC, “The Laws That Govern the Securities Industry”, https://www.investor.gov/introduction-
investing/investing-basics/role-sec/laws-govern-securities-industry, last visited: 2023.03.15.

(&L 85) David L. Ratner et al., Supra note 69, at 30-42.
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or omissions) HJ & 1F> &5 12 5§ (a)(1)
ERME SHRPME SR ESFF
512 6% (a)(2) Bl E fF o] A E 38 752 5 %
Bl E 2 A EMH AL ERNEE B
17 6 I Gm 3% H [E 38 5 2 4 i &
5 0 fE Al B R BB 65 vF Ko FF HR BRHR I
(fraudulent or deceitful) 17 AE
(unlawful ) 86

REBEE T7RESR 5 IR ZHLE - BRiKEn
REIL RIS E NS AG SR
& HEGUARER WM (waiting period)
Wi E AN HIBFEITHEERE » 5 ARK
+ PR RR B O B0 1E FR A R R B L R
A HAR HEHESE IR REIFF ]2
HEMEAEES  LIERKE ANGEE
ERE A LUEITHRERIRTE ¥ o
2. BAIBEERTS

AT N M FEE B ACE R AR A
oSBT NEERN—REA -
AT N g A LERE ~ =
HAth % AR & o 38 e aE i A0S T RS
AR o IR E ANBE SR =K
FE 0 (D) AT ARIHEE 5 (2) i W FTAH BR A
BT EEE s Q) ARMENEEHERZE

FER 5 55 B8 o

o AR R s 2 e o {5 ) 6 A A .
HARAGB ISR 1 BUEE GG A &
FR [l 28 =X 1 0E L6 8 151 R P —H S Al
A PR H A R O A2 55 5t o XTIt - 05 LR
BEE T A AT RER B AR - FRRIE A
T & g AT EY — i [ > KBS
se TEBAME ) EG AT DA ELAE BRI T
BB R @A = R > K SR E
BENY -
3. IM\i&

it I8 6 B B A R B S E R &
Rl o L G A Y e o S ELHT AR M s
on o JELLIRIRAT B B X 9 EEE
(Commodity Futures Trading Commission )
A% A G R B 2 Ok PR R
il > DAYR /D 16 5 <5 Rl v ot PfT 2 A 2 SR A E
JEBE (systemic risk) » Slf fifE O 5 <2 @l Bl #r
0 R PR 0 LUZE A B I BUAS I a0 e
{HZEE 7 328 s A g o ) 1) 2 RO T
NIRRT i 7 St O S A R B - KT L
FAESFMBZ— » DU PR ET RERE AU RS
i EfaEE R EE o

(zE 86) 1d. at 54.
(Gt 87) Id. at 54, 62-63.

{&E 88) Christopher S. Schell et al., Supra note 82, at 87.

{7t 89) Ann Morales Olazébal et al., Supra note 75, at 623, 624, 628, 641.
{3#F 90) See Saule T. Omarova, “License to Deal: Mandatory Approval of Complex Financial Products”, 90 Wash.

U. L. Rev. 63, pp.113-114(2012).

{&¥ 91) Christopher S Schell et al., Supra note 82, at 85.
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(Z) R5E

A BR SR E E R E 2 LUE
PEIFHI ~ m AN @ E DR 23 N FAE
(fiduciary duty) 581L% P 2R - Zka A
mr

1. BEM
(1) I AR

B E M —F R RS
FH R B A BA SC 0 (B 8 32 I FE Bk 3k 2
A > SRS R L Be 2 PR R B d
T8 fifE B2 B 4 AC °% o B B E R 2 5
gy 0 FEBGEE & IR 1940 4% & B E
(Investment Advisers Act of 1940) &5 206
foR T2 8 BOE B MR R E EITHEGET - &
L HE B JE R R PTG TR 2
5% 7508 SO E R HIER 7 3
B ALEREREE 1716 ()~ BRLY
L 10 168 (b) LUK 15 15 (o) (1) 5 FLE
HEATEET o EEHFEE G E R ERMIIE
57 1994 FEEEAMRFE (Investment Advisers
Act Release No.1406) F£HA T # & RN HE
FREE PR ~ BRI EE
B2 e H & PRI BE AR E 53

KPP

0 1 LSRR A T SR E S 35 B <
Wi % /A (Financial Industry Regulatory
Authority > LI~ f& %3 FINRA) Rule
2090 % Rule 2111 © FINRA Rule 2090 %
Rule 2111 /£ 23K T % F (know your
customer) LLRGHEE M RATZ T o e R B
B NREMEE LTS U HE
FE8H €5 ° - FINRA Rule 2090 [ f#% =
i HI 3K 2 A1 AE Bl 37 AL 3 T R 2 IR R
HY A B B B i - ol 7 R T 2 P i 2
AEHE o TREFEBIBDF P
IRA LR » Sl AN HUR A F8HC v 2 75 Bl A
BT

(2) = R#EH

W E R SR s T B
HEFRIEFEES 2S5 HEE S ET
M 2 5% MR AT 5 3 PR IR R o SRR 1 IR ]
- E RS A H LA E E M (reasonable-
basis suitability) ~ fli 5l 2 7 3 & 14 [ HI
(customer-specific suitability) ~ Bl E
I H] (quantitative suitability ) 5 = K&
% HIERF &R FEBRE ) *°

)

At 92) ARG HE » Sz Rl R i B 5 S M DRI 2 R T 3 T SR e 1 S R S 3 A = — 1B B A BR R

R (mREER ) 55 5 0 2009 £ 9 H > H 156 ©

(& 93) See SEC, “17 CFR Part 275, Release No.IA-1406; File No.S7-8-94”, March 22, 1994, https://www.
brightlinesolutions.com/files/Plaze/Release%201A-1406%20Suitability.pdf, last visited: 2024.02.28;
Redoak, “Investment Advisers and Suitability”, February 20, 2017, https://www.redoakcompliance.com/

investment-advisers-suitability/, last visited: 2024.02.28.

{Z¥ 94) David L. Ratner et al., Supra note 69, at 54, 62-63.

{G¥ 95) See FINRA, “Regulatory Notice 12-25 Additional Guidance on FINRA’s New Suitability Rule”, May 18,
2012, https://www.finra.org/rules-guidance/notices/12-25, last visited: 2024.02.28.
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MR- HEA ERE S HE PRI A
BRI MG — R IIHEE 2 S - Bl
B KB 2 A - HUIE PR &
afFaFROU g REHRNEGER o
- B ESTREEEGRE A > [HiF%E
NI B AR E S — 3 70 A 2 — ([
R R TLIES MMER & (i E i
FRRAEHE > A EEEEZESFNG
Mo fd %8 o

(3) 2 F #i ]

WE R AR P 2 #iE > K FINRA
Rule 0160 #E & P (78R H & 7 LA 21T
fal A o {H FINRA Rule 2111(b) FiEEAE
A Al L P RS R R B E B B iR it 2 &
i 1 E AT AL B 2 PR E R 2
SEH > IR E S E B 2 AR
Z B E R DR B E I HLE o T E
B HEHARBE P E ~ ks ~ it
Bk BT oK ~ BB ~ WEEE ~ #%
BACEE ~ B R ~ FRENE TR K ~ Ebs A
ReS) o IR P AlRe T AR AT AT HoAth $8
HIaEH ZEN

FINRA Rule 2111 &SR K€ 7E 55 7€ 16
R 15 % Rule 4512(c) A & FIRAT ~
8~ Rba ~ B LA~ BEAF > Lk

B M

{3 96) See FINRA, “FINRA suitability standards”, https://app.achievable.me/study/finra-series-6/learn/
suitability-finra-suitability-standards, last visited: 2024.02.28.

Gt 97) I1d.
(G 98) 1d.
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HEE E 5,000 B £ B2 BEREE AR F
P E RS > (H R R A B R o

= T

[K £% FINRA Rule 2111 52 LLE B 3 732
N (National Association of Securities
Dealers * LL T f& #f NASD) Rule 2310 ¢
LR R SUAEE 55 B K > 1996 S H Rl
NASD f#FE ST 91 H A T 7 1 6 7 38 75 I
A R P 2 HERE T LI R AR
Frod R R3E - Hh e EE 7 r0E 5
T B DIAR BB BRI E ARZ T
fie [E3E 7 e B m b (BIaEFER AT A
PERGT) » RIS O {7 3 FH 3 1 D I 2 o
(4) PlBRILRE

TE N A 25 ORI K AE
FEE B W) L LA BAEE i HE S e o
& 7 R HE B i e R > (HEH R
SRR > K B A AR I AR B
5 LR B Be(F 55 38 e 0 T B2 Y
KR 10 o R EBIRAIGRERERK - #
BRI E EEE S EEFRERTFK
feezk > Sl F R AE A8 A AT EL RS A T A o
KRB FEAINER K - LR EGE A IARERT

RE 30 R R S HL T FH L L o
2. REFREREA

T FINRA BZEE & — B & KRR E
fa i ARG o EIEREER - KEE BN
FOR 2528 o 3EE & 2019 £ 6 H 5 H#Am
I {EF] 75 # Il (Regulation Best Interest) °
AR 2020 4 7 F AR o fRed3 A o B3 1
i Flll iz 72 B A 172 3 e D B 2 3% v o
KPR GEM o H A —E R R E
100 o f {52 ) 2k [ BT A P BB A T
PEYEGR AT A T AEAC R AT ARG RE AU RS
ot ¥ P T MR A 55 e (T 2 S H)

s B o B I R E AR A B A A o
(B A2 T 21 DY 2 B3R AR (I 238 E © B
A VU SR A EE - (1) H R &
(disclosure obligation) : #&HC w17 HE
ZHTFEREH I RE AN 2 FHE o TEA
48 55 R A HE 1 S5 TR BRI s 1o 28 LA e B
BEAERGRCEEEET  QFEEERB
(care obligation) : #&HC H 2= p L/H LG
M NE ~ F R E R AR -

R R R A P E

{&E 99) See Lynn Bai, “Broker-Dealers, Institutional Investors, and Fiduciary Duty: Much Ado About Nothing?”,
5 Wm. & Mary Bus. L. Rev. 55, pp.82-84(2014).

{3 100) See Blair H. Wallace, “A Proposal to Refine the Suitability Standard by Quantifying Recommendation
Risk and Client Appropriate Risk Levels”, 1 Brook. J. of Corp. Fin. & Com. L. 231, pp.239-240,
243(2006).

{t 101) See Peter Lazaroff, “The Difference Between Fiduciary And Suitability Standards”, April 6, 2016,
12:48pm EDT, https://www.forbes.com/sites/peterlazaroff/2016/04/06/the-difference-between-fiduciary-
and-suitability-standards/amp/, last visited: 2024.02.28.

CEE 102) IREBGEE & i (=M 2 % %E (Frequently Asked Questions on Regulation Best Interest) » i/~
(Retail customer) @& EHEEHAR AL RIEANERZEBAAN -

79
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Fi %€ & P38 E VR R AL E E 1 RS
V) HERENRITREEERRE
FINRA i #i 3 (3) Il #f & 22 (conflict of
interest obligation) : #&#C B4 40 25 4 57
e 38 BT & BEER AT Y BOR ML Fr > DG
Il ~ BEPERIEERI D FIZE B2 5 (4) L8
EHI 27 (compliance obligation) : #8#C
P AL ZEE ST ~ A A R T & B AR AT Y BOR
FMIRER » IEBUEST iR a4 103

REEE 2023 4 4 F 20 H AT AR
A (Staff Bulletin) FIZ £ > 357
e JEE 0 7 A I S B R Y P L 0 R
Tl 8 04 A 7 o B L R A & B AT R Y
B o IR SR A i A3 AT A R B A
TEMREHFHBORMER » LEHE
SRR B > 2 & Qs R T e i e
R e R Ak SRR AU 58 - AR P HE 1S 1
SR JEL e 7E o B 38 75 i R T 210 g At
VL E PR AT YRR B 2R i B A6 A R
e HEE B ) 10 o
3. ZEEAERE

ZEEANE I B L~ Tk 2R

H (equitable common law principles) * 5

FE AN F MR P B R M 5 R E 2% 0 2B
& EBETE SEC v . Capital Gains Research
Bureau, Inc. i85 » 1 EMAMIEL 206 1%
HIREBAM T2 A BT > HEZE
5% 71 2 15y 22 112 67 1 B 0 i 5k B0 AN 2 7R
IR P RIE(E 190

TR AR ENREZEZOFEAREE
R LGRS B 2 P i KR RS - i
N EEE PRI ARER B SRR >
SR ERBE AR E MR ERE P
Fizs .z b o ZFE NEEEEWAE D » —
B EFEY (duty of care) » —BIEEHE T
(duty of loyalty) » TFEBRERE N 2 EHE
TH-

KB E & 2019 55 A0 R - B
HEREERBNA D - BREEEE ()
R &% PRSI 5 (2) FoKikR
L#1T (best execution) 5 (3) FE it A FEA
B B AH B E AR - 75 BN R 48 A B2 R B R 4%
BN A E R B EE - LEEERAR
AR E B A SR E SRS E R
Flzgz 1 106 .

{3 103) Christopher S. Schell et al., Supra note 82, at 93, 96.
{#E 104) See Daniel Michael and Heather Cruz, “SEC Staff Raises the Bar for Broker-Dealers Under Regulation
Best Interest”, May 1, 2023, https://www.skadden.com/insights/publications/2023/05/sec-staff-raises-

the-bar-for-broker-dealers-under-regulation-best-interest, last visited: 2024.02.28.

{G¥ 105) See Morgan Lewis, “Consequences of Registration Under the Investment Advisers Act of 19407, 2015, p.

2, https://www.morganlewis.com/-/media/files/special-topics/vepefdeskbook/regulation/vepefdeskbook

consequencesofregistration.pdf, last visited: 2024.02.28.

{3 106) See SEC, “Commission Interpretation Regarding Standard of Conduct for Investment Advisers”, 17
CFR Part 276 [Release No.IA-5248; File No.S7-07-18], 2019, pp.1-3, 5-7, 20-21, https://www.sec.gov/
files/rules/interp/2019/ia-5248.pdf, last visited: 2024.02.28.
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4. 1\

B AR AT LU E B B R AL A IR B B
ShREREAL R o o (RIBE FERR R H (S 30
FR2REREEANZEERGLURIES
FUEER 22 RIS H R B EH - AR
by B2 e N B G DELE © ZEEA
F AL E R Hi#gEE % (Common Law)
IS EEE (Trust Law) » 35 B3E 85 & RH
R ) 5 E R ZOB O B~ SRR

TR
o £ AR EHMOE RO A BT
R R 23 N F ARV > BURREVE R
HAREGE AL (codification) EFE R
255 - RERGHEGAR 107 « AR
Ry BRSCFEMERE 1)) E 22 ) EL R Bl H Y
VEfRRE > EEEREIRELZIEANT
R G T - BINEERELE R
o TE S R FH AT 22 BliA T E RS FeB5
A s (HH R ZE0 A\ B A AL ABRAE
FERAGR » H AL A B FER R IR A HOEH] »
WA R B R 1S 2 ) R B E G 2
NP FEAH R P AR HI B L Ath 57 3 R HIl
AIEEE M ~ RAEFIREFHE > WIERER

np

s 8 6 B B o2 — 60
P9~ BFS S BRI i

(—) BH=EH

2015 FFRBREEMEM A ZE (Office of
Compliance Inspections and Examinations,
OCIE) ZFE Mt B8R - A #is
A 2% A K RE ik 7 B AT e B e o
9 E S M AHBREOR SR e 2 i ok 108 o 32

o8] 365 A o S A A R T NS — PR
AR 2015 FE R ER (UBS AG » LA
TG UBS) $HE5 8 S1RE 2Z 5 SRS 1 4
FERET - NSRBI E A et if G &
TR Ll);"zkﬁﬁ’\]lﬁﬁé » B {% UBS
A KRS HEAs RAVIEDL T » AR
{5 1 SE AT > R S 1,950 B 287t
M 38 BZ RN B P IR E NHE
PR E AR EEE 1

2016 - 35 B 3 E & i £ MR A
(Merrill Lynch) ¥ 57 818 545 H 2 I
#4583 (volatility index) i ## Y 74 o
ﬁgﬁ%Z‘l‘%E B % A FIE A AR B
A RAVEDL T - [FE AT 1R E ik

I:ll:lel

l:llfll.alj

Gl 107y BRER ~ &R (7%

FEAFAE L (E53EE ERYIEUE DU HAE S RlE & (R

EHE) - CF BARE

EHEEEY » B 31> 2012 4E 12 H > H 191-193 ©
{3 108) See OCIE, “Broker-Dealer Controls Regarding Retail Sales of Structured Securities Products”, August

24, 2015, p.4, https://www.sec.gov/about/offices/ocie/risk-alert-bd-controls-structured-securities-

products.pdf, last visited: 2024.02.28.

{GF 109) See SEC, “UBS to Pay $19.5 Million Settlement Involving Notes Linked to Currency Index”, October
13, 2015, https://www.sec.gov/news/press-release/2015-238, last visited: 2024.02.28.
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e PR R AT AR RE AU SE AT R - RISl 2
i 1,000 B ETHIZE 10 - Wells Fargo &
Co. #SfC 1 Bl 15 & AT S B 5% B AR T
AHREML RN E LR & T
HLAERE R 5 i UG A > RS 2018 4 B 38
2] 38 & & IR S 510 8 & 8 1o
L 4 R g i ke 2 5 WA E DA B R % 1Y)
?%EE’%I?*%EEB’JH@ » R 2B FEE
BB e R Rt PR DU A IR A B
g 12,

11 30T 2 56 I8 3 1) K R Y g
YA o BLAE SEAT LR 6 R ORER ) - AT
R BEE B 18 32 kb B ik A BE WEFR B0 FH o
A RESFE BB (EE L0 B8 A
IR0 R T e B R BT 1R A B RN
LI B W 1t 4 82 5] B 45 B AS A2 P Y 2

g 13 6

i B Ln

(Z) BEEWE

FINRA #1485 < @il v o 25 & 1L i R
R > PRALET I B E RS MR ORI 2 2 ~ B
MRS ~ MR IR BIEE ~ $HERETE
Fo o DA T 55 1 e ) 2 o 1) B A T B S ]

A2 PR RR T 0 T B R R AR £ G Y
IE: > BIAN 26 B 3 & Ol AR SUEAT B
A RHE - ER ﬁﬁn’éfﬂrﬁ@ﬁ% Tl
BEH 9l (coding technique) * 3% £ 17 /LT
B B ) *ﬁ*ﬂlé&%qi‘*ﬁ’ﬁﬂ% LLG#k
RIS BB AL A &2 BRI E N 1 o

R~ NS
5 B s Al R 7 it PR AR 7 1 BB 2R AL
B BHES > HEER RS REES K

Ghidi L AHBRRUE - HF 17 1 i e £ 7 B GH
e ?C%EJT%‘BE%T%”%H’U%%H
1[5 57 5 1 = BB o 2 DUE B IR
A ER AR IR DU ZRE N B T L%
PR B LA AR 52 B R B
B HHRREH MR EGRE -

b=« BEISEEHESINELT
TIED M

ASEITRE LSRR ~ 38 ~ SRS AR vk
FRELRE > T 2 PRI R UGS R HIE
Alf P 22 G B S (] B B o AR
R (E R B AR T

{3 110) See SEC, “Merrill Lynch Paying $10 Million Penalty for Misleading Investors in Structured Notes”,
June 23, 2016, https://www.sec.gov/news/press-release/2016-129, last visited: 2024.02.28.

{3 111) See Bloomberg, “Wells Fargo Fined by SEC Over ‘Flipping’ of Structured Products”, LATimes, June 25,
2018, 3:30pm PT, https://www.latimes.com/business/la-fi-wells-fargo-flipping-20180625-story.html, last

visited: 2024.02.28.
(& 112) See Cory Mitchell, «

Structured Investment Products (SIPs): Definition and Examples’

>, July 19, 2022,

https://www.investopedia.com/terms/s/structured investment products.asp 1, last visited: 2024.02.28.

{&E 113) Christopher S. Schell et al., Supra note 82, at 90.

(G 114) 1d. at 85.
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S 68 2 S R A 2% (1 o s DA () 4 PR
BN ZIHERE o H ARl B R 00 £
BXEE MiFID Z#& TH » EBFE S ERZ
A EFESS > OB AN AT RS HE 2 @ i
il i 7 LURGE 73R B R 23 5 A IR AN ik
TR 2D > EH RS SRR 7 s A 2 g o o
T PR ER R K B EBUNE R 5k
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An Analysis of Structured Notes
Legal System in Taiwan from
the Perspective of European and
American Financial Products
Regulation

Li-Hua Lin**

Abstract

Structured notes are hybrid products that combines a bond and a derivative that
derives its value from another asset, such as stock, currency, commodity, market
indexes, and interest rates. In practice, they are not securities, and their public
offering and sales currently are not regulated by the Securities and Exchange Law.
Although structured notes are combination contracts of futures trading contracts
under the Futures Trading Act, the sales of structured notes by banks and other
financial institutions have been exempted from the provisions of the Futures
Trading Act. In current law, structured notes are mainly regulated by administrative
rules and self-regulatory regulations, which focus on part of sales regulation and
are incomplete. How to regulate such hybrid products to protect investors is a good

question for discussion.

* Adjunct Associate Professor, the Department of International Business, Tamkang University.

* phD in law, Taipei University.
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This article intends to explore EU and US laws from the perspective of
comparative law, understand international regulation trends and disputes, discuss
the legal nature of structured notes under domestic law, and conduct an analysis
using offshore structured notes entrusted and sold by a bank as an example.
The article aims to re-examine offshore structured notes regulation, explore the
feasibility of adjusting and strengthening the regulation of offshore structured notes
for public offering and sales with reference to the analysis of foreign legal systems,
make relevant suggestions and conclusion for new hybrid financial products

regulation.

Keywords: securities, public offering and sales, futures trading, derivatives,
structured notes or structured products, product governance, suitability,

best interest, fiduciary duty, Financial Consumer Protection Act.
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