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{&F 22) Maurer/Schwarz, Staatsrecht I-Grundlagen-Verfassungsorgane-Staatsfunktionen, 7. Aufl., 2023, § 10

Rn. 32.
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Das Bundesverfassungsgericht im politischen System, 2. Aufl., 2015, S. 77.
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The Choice Between One-Half
and Two-Thirds: A Proposal
for Institutional Reform of the
Legislative Yuan’s Exercise
of Confirmation Power over
Constitutional Justices

Chih-Wei Chang

Abstract

The immediate cause of the Constitutional Court’s paralysis may be the
amendment of the Constitutional Litigation Act, yet its deeper root arguably lies in
the system for appointing constitutional justices after the constitutional amendment,
as well as the many doubts regarding neutrality arising from that system. This
article first offers a brief discussion of the tasks and functions of constitutional
adjudication within the constitutional order, as a foundation for evaluating
the appointment system of the Justices of the Judicial Yuan. Here, the “formal
neutrality of the court” serves as the basis for the legitimacy of constitutional
review, making the design of the appointment mechanism crucial to achieving a
neutral court. Furthermore, although Taiwan’s appointment procedure—nomination
by the President and confirmation by the Legislative Yuan—appears similar to
the U.S. model, the two systems differ substantially: in the United States, the
President’s opportunities to nominate are limited due to the life tenure of U.S.
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Supreme Court justices, while in Taiwan, a president can nominate more than
half of the justices during a single term. By contrast, under German legislation,
in the absence of an explicit constitutional provision, the legislature requires
the election of constitutional judges by a qualified majority, thereby fostering
broad consensus and balanced appointments, which has been crucial to the high
standing of the German Federal Constitutional Court. This practice offers valuable
lessons for Taiwan’s Legislative Yuan in exercising its confirmation power. If
Taiwanese lawmakers were to abandon the convention that a simple majority
suffices for confirmation, and recognize that safeguarding minority participation
in the appointment of justices is essential to maintaining neutrality, constitutional
adjudication would not fluctuate with temporary parliamentary majorities. Given
that the ratio of majority to minority in the legislature shifts with regular elections,
establishing a system of inter-party negotiation and confirmation by qualified
majority in the appointment of justices should be applicable under any party
configuration or government composition. Therefore, should the Legislative Yuan
take into account the possibility of shifts in parliamentary seats and proactively
amend the law to introduce a qualified majority requirement for confirmation,
such reform would not run afoul of constitutional limits. In this way, through prior
negotiation in presidential nominations and confirmation by a qualified majority
in the Legislative Yuan, the neutrality of justices of the Judicial Yuan can be more
firmly established under the constitutional mandate of institutional loyalty, thereby

earning greater trust across society.

Keywords: Constitutional review, appointment of justices, qualified majority,

neutrality, integrative function
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