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(F£2) Emily Adams Shoor, Narrowing the Right to be Forgotten: Why the European Union Needs to
Amend the Proposed Data Protection Regulation, 39 Brooklyn J. Int'l L. 487, 492(2014).

(ZE3) Id. at 493.
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(Z¥4) 1d. at 493.

(FF¥5) Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
on the protection of individuals with regard to the processing of personal data and on the free
movement of such data (General Data Protection Regulation) , Brussels, 25.1.2012, COM(2012) 11
final, http://ec.europa.eu/justice/data-protection/document/review2012/com 2012 11 en.pdf »

(&¥6) Emily Adams Shoor, supra note 2, at 490.
(E£7) 1d. at 490.

(F¥8) COM(2012) 11 final, supra note 5, at 9.
(E¥9) Article 12(a) of Directive 95/46.

(5¥10) Article 12(b) of Directive 95/46.
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(FE11) Article 17 (1)-(2) of Regulation (Commission Proposal) ("1.The data subject shall have the right
to obtain from the controller the erasure of personal data relating to them and the abstention from
further dissemination of such data, especially in relation to personal data which are made available
by the data subject while he or she was a child, where one of the following grounds applies: (a)
The data are no longer necessary in relation to the purposes for which they were collected or
otherwise processed; (b)The data subject withdraws consent on which the processing is based
according to point (a) of Article 6(1), or when the storage period consented to has expired, and
where there is no other legal ground for the processing of the data; (c¢) The data subject objects
to the processing of personal data pursuant to Article 19; (d)The processing of the data does not
comply with this Regulation for other reasons. 2. Where the controller referred to in paragraph 1
has made the personal data public, it shall take all reasonable steps, including technical measures,
in relation to data for the publication of which the controller is responsible, to inform third parties
which are processing such data, that a data subject requests them to erase any links to , or copy or
replication of that personal data. Where the controller has authorized a third party publication of
personal data, the controller shall be considered responsible for that publication.").

(F¥12) European Parliament legislative resolution of 12 March 2014 on the proposal for a regulation
of the European Parliament and of the Council on the protection of individuals with regard to
the processing of personal data and on the free movement of such data (General Data Protection
Regulation) (COM(2012)0011 — C7-0025/2012 — 2012/0011(COD)), http://www.europarl.europa.
eu/sides/getDoc.do?pubRef=-%2F%2FEP%2F%2FTEXT%2BREPORT%2BA7-2013-0402%2B0
%2BDOC%2BXML%2BV0%2F%2FEN&language=EN#title] o
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(F¥ 13) Article 17 of Regulation (European Parliament Vote)

("1.The data subject shall have the right to obtain from the controller the erasure of personal data
relating to them and the abstention from further dissemination of such data, and to obtain from
third parties the erasure of any links to, or copy or replication of that data, where one of the
following grounds applies:

(a) The data are no longer necessary in relation to the purposes for which they were collected
or otherwise processed.

(b) The data subject withdraws consent on which the processing is based according to point
(a) of Article 6(1), or when the storage period consented to has expired, and where there is
no other legal ground for the processing of the data;

(c) The data subject objects to the processing of personal data pursuant to Article 19;

(ca) A court or regulatory authority based in the Union has ruled as final and absolute that
the data concerned must be erased;

(d) The data has been unlawfully processed.

la. The application of paragraph 1 shall be dependent upon the ability of the data controller to
verify that the person requesting the erasure is the data subject.

2. Where the controller referred to in paragraph 1 has made the personal data public without a
justification based on Article 6(1), it shall take all reasonable steps to have the data erased,
including by third parties, without prejudice to Article 77. The controller shall inform the data
subject, where possible, of the action taken by the relevant third parties.").

(FE14) Article 17 (3) of Regulation (Commission Proposal) ("3. The controller shall carry out the
erasure without delay, except to the extent that the retention of the personal data is necessary:(a)
for exercising the right of freedom of expression in accordance with Article 80;(b) for reasons
of public interest in the area of public health in accordance with Article 81;(c) for historical,
statistical and scientific research purposes in accordance with Article 83; (d) for compliance with a
legal obligation to retain the personal data by Union or Member State law to which the controller

——————————————————————————————————————————————————————————————————————————————————— $43% - E1H
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is subject; Member State laws shall meet an objective of public interest, respect the essence of the
right to the protection of personal data and be proportionate to the legitimate aim pursued;(e) in
the cases referred to in paragraph 4.").

(EF15) Article 17 (4) of Regulation (Commission Proposal) ("4. Instead of erasure, the controller shall
restrict processing of personal data where: (a) their accuracy is contested by the data subject, for a
period enabling the controller to verify the accuracy of the data; (b) the controller no longer needs
the personal data for the accomplishment of its task but they have to be maintained for purposes
of proof; (c) the processing is unlawful and the data subject opposes their erasure and requests
the restriction of their use instead; (d) the data subject requests to transmit the personal data into
another automated processing system in accordance with Article 18(2). ").

(FE16) BHEETIBRESHH -

(EF17) COM(2012) 11 final, supra note 5, at 9.

(E¥18) Article 19 of Regulation (Commission Proposal) ("1. The data subject shall have the right to
object, on grounds relating to their particular situation, at any time to the processing of personal
data which is based on points (d), (¢) and (f) of Article 6(1), unless the controller demonstrates
compelling legitimate grounds for the processing which override the interests or fundamental
rights and freedoms of the data subject. 2. Where personal data are processed for direct marketing
purposes, the data subject shall have the right to object free of charge to the processing of their
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personal data for such marketing. This right shall be explicitly offered to the data subject in an

intelligible manner and shall be clearly distinguishable from other information. 3. Where an

objection is upheld pursuant to paragraphs 1 and 2, the controller shall no longer use or otherwise

process the personal data concerned.").

B ase C- oogle Spain and Google Inc. v Agencia Espaniola de Proteccion de Datos
(5¥19) Case C-131/12 Google S, SL and Google I A E la de P de D
(AEPD) and Mario Costeja Gonzalez [2014] EU:C:2014:317 [hereafter Google v. AEPD].

(FF¥20) Google v. AEPD, at paragraphs 14-15.
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(Z¥21) Id. at paragraphs 16-17.
(F£22) Id. at paragraph 21.

(F£23) Article 2(b) of Directive 95/46 ("(b) 'processing of personal data' (‘processing’) shall mean any

operation or set of operations which is performed upon personal data, whether or not by automatic

means, such as collection, recording, organization, storage, adaptation or alteration, retrieval,

consultation, use, disclosure by transmission, dissemination or otherwise making available,

alignment or combination, blocking, erasure or destruction;").

(E¥24) Google v. AEPD, at paragraph 22.
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(§F¥25) Id. at paragraph 28.
(F£26) Id. at paragraph 28-31.

(E¥27) Article 2(d) of Directive 95/46("(d) 'controller' shall mean the natural or legal person, public
authority, agency or any other body which alone or jointly with others determines the purposes

and means of the processing of personal data; where the purposes and means of processing are

determined by national or Community laws or regulations, the controller or the specific criteria for

his nomination may be designated by national or Community law;").

(F£28) Google v. AEPD, at paragraph 33.
(F£29) 1d. at paragraph 22.

(¥30) Id. at paragraph 34.

(E¥31) Id. at paragraph 35-37.
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(§¥32) Id. at paragraph 38.
(¥ 33) 1d. at paragraph 39-40.

(F¥34) Article 4(1)(a) of Directive 95/46 ("(a) the processing is carried out in the context of the activities
of an establishment of the controller on the territory of the Member State; when the same

controller is established on the territory of several Member States, he must take the necessary

measures to ensure that each of these establishments complies with the obligations laid down by

the national law applicable").

(E¥35) Article 4(1)(c) of Directive 95/46 ("(c) the controller is not established on Community territory
and, for purposes of processing personal data makes use of equipment, automated or otherwise,

situated on the territory of the said Member State, unless such equipment is used only for purposes

of transit through the territory of the Community.").

(3£36) Google v. AEPD, at paragraph 44.
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(Z¥37) Id. at paragraph 45-46.
(3£38) I1d. at paragraph 47.
(E¥39) Id. at paragraph 48.

(E¥40) Recital 19 in the preamble to Directive 95/46 ("(19) Whereas establishment on the territory of
a Member State implies the effective and real exercise of activity through stable arrangements;

whereas the legal form of such an establishment, whether simply branch or a subsidiary with a

legal personality, is not the determining factor in this respect; whereas, when a single controller

is established on the territory of several Member States, particularly by means of subsidiaries, he

must ensure, in order to avoid any circumvention of national rules, that each of the establishments

fulfils the obligations imposed by the national law applicable to its activities;").

(5¥41) Google v. AEPD, at paragraph 49.
(FF¥42) Id. at paragraph 50-51.

(F£43) 1d. at paragraph 52.

ZF44) 1d. at paragraph 55.
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(E¥45) Id. at paragraph 56.
(F¥46) 1d. at paragraph 57.
(F£47) 1d. at paragraph 62.
(%1 48) Id. at paragraph 63.

(F¥49) Article 12 of Directive 95/46 ("Member States shall guarantee every data subject the right to
obtain from the controller: ------ (b) as appropriate the rectification, erasure or blocking of data the

processing of which does not comply with the provisions of this Directive, in particular because of

the incomplete or inaccurate nature of the data;").
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(may be prejudicial to him) B filhF L 1F
—B IR T HOE S ) (be forgotten) (FE
54) %

Google 78 Fy » B R 95/46 45 < 55 1246

(b) » IR T ER ERAEERRHEANTTS
(incompatible ) A5 < I - DL 56 1416
13 @) » AEERERER FEGEARE
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relating to their particular situation) » 74~ ®J
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(F¥50) Article 14 of Directive 95/46 ("Member States shall grant the data subject the right: - (a) at
least in the cases referred to in Article 7 (e) and (f), to object at any time on compelling legitimate

grounds relating to his particular situation to the processing of data relating to him, save where

otherwise provided by national legislation. Where there is a justified objection, the processing

instigated by the controller may no longer involve those data;").

(E¥51) Google v. AEPD, at paragraphs 35-38.
(F¥52) Id. at paragraph 82.

(E¥53) Id. at paragraphs 85-86.

(E¥54) Id. at paragraph 89.
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Ko DURIES R TR Gk B E A B R
LR (GES8) -

KL > 5 < F o R (Dl A H 2 2 2
ER T ASEE T AIERE ) E » R
R HOMR(L) - B R4 & JE R e O {1
ANBERH T IEE HG &R () » EF
WA T EFYREE ~ WIS~ AR H YT
5 HAATER 4G H B9 4 A e 2
BRIEG R AR S ~ T B iz HAY |
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LHEW - SEE -~ AR EA Al i
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(EF¥55) Id. at paragraph 90.

(E¥56) Article 6(1)(d) of Directive 95/46 ("(d) accurate and, where necessary, kept up to date; every
reasonable step must be taken to ensure that data which are inaccurate or incomplete, having

regard to the purposes for which they were collected or for which they are further processed, are

erased or rectified;").
(Z£57) Google v. AEPD, at paragraph 70.
(F¥58) Id. at paragraph 71.

(F¥59) Article 6 of Directive 95/46 ("1. Member States shall provide that personal data must be:(a)
processed fairly and lawfully;(b) collected for specified, explicit and legitimate purposes and
not further processed in a way incompatible with those purposes. Further processing of data for
historical, statistical or scientific purposes shall not be considered as incompatible provided that
Member States provide appropriate safeguards;(c) adequate, relevant and not excessive in relation

to the purposes for which they are collected and/or further processed;(d) accurate and, where
necessary, kept up to date; every reasonable step must be taken to ensure that data which are
inaccurate or incomplete, having regard to the purposes for which they were collected or for which
they are further processed, are erased or rectified;(e) kept in a form which permits identification

of data subjects for no longer than is necessary for the purposes for which the data were collected
or for which they are further processed. Member States shall lay down appropriate safeguards for
personal data stored for longer periods for historical, statistical or scientific use.").

(F£60) Google v. AEPD, at paragraph 72.
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=R R A RNELESS (FE62) -

2. FR2HE TR (D) B2 14 555 1 i (a)

Frsi AR E ARSI - BRT 26
it > Rl RERE > EZTAHE TR
ZHUE - RENE S [ REEHEENEE
JERZEL T 168 (D) A RRE (FE63) - F5LET
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$g o FEHPNE R IEE it H LB
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(5% 61) Id. at paragraph 93.
(3£62) 1d. at paragraph 94.
(§£63) Id. at paragraph 73.

(EF64) Article 7(f) of Directive 95/46 ("(f) processing is necessary for the purposes of the legitimate

interests pursued by the controller or by the third party or parties to whom the data are disclosed,
except where such interests are overridden by the interests for fundamental rights and freedoms of
the data subject which require protection under Article 1 (1).").

A

and family life, home and communications.").
2¥66) Article 8 of Chart of Fundamental Rights ("1. Everyone has the right to the protection of personal

A

2¥65) Article 7 of Chart of Fundamental Rights ("Everyone has the right to respect for his or her private

data concerning him or her. 2. Such data must be processed fairly for specified purposes and on
the basis of the consent of the person concerned or some other legitimate basis laid down by
law. Everyone has the right of access to data which has been collected concerning him or her,
and the right to have it rectified. 3. Compliance with these rules shall be subject to control by an

independent authority.")
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(¥ 67) Google v. AEPD, at paragraph 74.
(E¥68) Id. at paragraph 75.
(3£ 69) Id. at paragraph 76.
{&¥70) Id. at paragraph 81.
(E¥71) 1d. at paragraph 95.
(E¥72) 1d. at paragraph 96.
(F£73) Id. at paragraph 97.
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(£ 74) 1d. at paragraph 98.
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